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sidents who had been overlooked in
previous roundups, religious activ- OPINIONS FOR SALE
ists, participants in small Marxist
discussion groups, and members of 1---------------
a tiny peace movement-immedi- LAST YEAR,John Hinckley
ately gained momentum. Andro- was acquitted on grounds
pov's strategy was clearly to pose of insanity of shooting Pres-
as enlightened and flexible in his ident Reagan, after a trial
new ideological post, while Fedor- that consisted almost entirely of a
chuk was left to keep everyone in clash of well-paid psychiatrists. The
line below. verdict did not inspire confidence in

Andropov's cynicism was also the American system of justice, with
demonstrated elsewhere. In July, its heavy reliance on expert testi-
the drive against corruption seemed mony-particularly after it became
to net its biggest victim: Party boss clear, in postverdict interviews, that
Sergei Medunov of Krasnodar, who even after all the experts had gotten
even by the standards of Soviet so- through testifying, the jury didn't
ciety was singularly tainted. His have a very good idea whether or
region included the resort city of not Hinckley had met the legal test
Sochi, whose mayor was given a for insanity.
thirteen-year prison sentence in No- Expert witnesses are an anomaly
vember 1980 for practices such as in our legal system. We go to great
charging about $2,000 for the al- lengths to ensure that the people
location of a new apartment or a who actually make the decisions in
job promotion. This was no ordi- court-the judge and the jury-
nary bust. A remarkably brave come into the process as ignorant as
group of war veterans had been possible of what went on in a case,
waging an energetic anticorruption as free as possible of any potential
campaign of their own, providing biases. Hence the tremendous effort
evidence of what was going on with aimed at limiting pretrial publicity,
hundreds of letters and petitions to selecting juries, disqualifying judges
the press, state, and Party organi- where there is even the "appear-
zations. Medunov was pressured to ance" of bias. Then we ask these
offer up the mayor as a sacrificial people to decide complex questions
lamb. But he had no intention of that it takes a good deal of knowl-
allowing the veterans to continue edge to answer. So we create a spe-
charging that higher regional of- cial category of witness-the expert
ficials "who live like counts and witness. Unlike an ordinary witness,
princes" were involved in even the expert witness is allowed to ex-
larger dirty dealings. One of the press his opinions as well as to re-
most outspoken veterans, Anatoly cite facts. The jury is invited to
Churganov, was arrested in June accept his opinions as their own. At
1981; another was thrown into a the same time, however, we allow
psychiatric hospital for six months; these experts to be hired and paid
and others were threatened. Medu- by the contending parties. For all
nov was able to act with such im- of its exquisite sensitivity to the
punity because he had the protec- "appearance" of bias, the system
tion of Brezhnev himself, who was winks at the one point where the
a close personal friend. substance of bias presents itself,

By toppling Medunov, Andropov where sums of money large enough
proved that he was unstoppable, to threaten the integrity of the aver-
since he could strike down one of age citizen routinely change hands
Brezhnev's most entrenched allies. -the buying and selling of expert
And what about the genuine anti- testimony.
corruption crusaders? Churganov, Expert witnesses have grown
at last report, was still languishing more important as lawsuits have
in jail and the others were still quiv- grown more complex. An entire trial
ering. The former KGB chief evi- will often simply be the buildup to
dently saw no reason to change that. asking an expert a "hypothetical

Enter Andropov the liberal. • question": "Based on this informa-
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tion, Doctor, would it be your pro-
fessional judgment that defen-
dant X was insane?" .Or " ... that
corporation Y had monopolized
the market?" Or " ... that physician
Z followed accepted medical prac-
tice?"

Unfortunately, since you can find
a credentialed expert to testify for
or against virtually anything, all
this adversarial effort often leaves
the jury in no better shape than it
was at first. It is now free to pick
among the preformed opinions of
experts, but it has little basis on
which to make that selection, much
less reach its own conclusion (as the
Hinckley verdict showed). Lawsuits
featuring expert witnesses are an-
other example of the tendency of
modern justice to degenerate into a
form of ritual combat. .

AT THE BOTTOM of the ex-
pert-witness status ladder
are the economists and

. others who advertise in
the back pages of Trial magazine,
published by the Association of
Trial Lawyers of America. GET AN
ECONOMIC EXPERT FOR $75, reads
one ad, from an outfit called Legal
Economic Evaluations. ("Typical
economists charge $800 to $3,000
for a lost-earnings report. Most
cases can't justify that expense .... ")
Another organization called the Hu-
man Engineering Group says it pro- I

vides experts who will testify on
"security negligence" for the victim
of an apartment break-in. Addition-
al ads for the same company, stra-
tegically placed a few pages apart,
advertise its stock of experts on "slip
and fall accidents," "stairway fall
cases," and "amusement ride acci-
dents." .

On Washington's Miracle Mile
for lawyers, K Street, another firm,
Consultation Networks, Inc., oper-
ates the Expert Witness Network,
a sort of computer dating service for
experts and attorneys. Eager ex-
perts fill out a questionnaire rating
their knowledge in a number of
"technical categories" and "product
and service categories"; lawyers are
asked to provide an "idealized pro-
file", of the witness they are seeking.



The boyforms and the girlforms are
fed into a computer that matches
them up, after which they receive a
final human screening (presumably
to ensure that a Thomas Szasz is
not paired with the attorney for a
John Hinckley simply on the basis
of their shared interest in mental
illness). Unlike a computer dating
system, CNI also demands a piece
of the action if .its clients "score"-
roughly 15 percent of the witness
fee.

Truly distinguished economists
would never stoop to selling their
expertise in Trial, of course-but
frequently that is simply because
they are holding out for a higher
price. Yale economist Merton J.
Peck, for example, received not $75
but over $100,000 to testify for
Eastman Kodak in an antitrust case,
according to James B. Stewart's new
book, The Partners. Another gen-
erous patron, AT&T, prefers to
buy its experts at Stanford. Last
year the company, which was
fighting off the government's (and
Congress's) attempts to break it
up, paid Stanford economist James
Rosse and an associate $241,000
for studies and testimony. Nobel
laureate Kenneth Arrow received
$41,775, while his Stanford col-
league Nathan Rosenberg took in
$82,000. Meanwhile, AT&T was
also paying Princeton economist
William Baumol over $40,000, lead-
ing Bell's competitors to complain
that it was monopolizing the mar-
ket in expert witnesses. The possi-
bility seems remote, given the sup-
ply of experts willing to contribute
to the search for truth and justice,
for a fee.

U
NDER Rule 702 of the

Federal Rules of Evidence,
written in the Seventies by
the Supreme Court and

Congress, a witness qualifies as an
expert if he knows more than the
average person about a subject by
virtue of "knowledge, skill, expe-
rience, training or education"-in
other words, just about anything.
In an early draft of this rule some
killjoys suggested that the word
"special" be placed before "knowl-

edge," but this was apparently re-
jected as too inhibiting. Virtually
any line of work may be duly cre-
dentialed under this rule, includ-

. ing "drug smuggling" (United States
v. Johnson, Fifth Circuit, 1978).

Opportunities for academics, in
particular, expanded enormously
when the Supreme Court, in a fa-
mous footnote in Brown v. Board of
Education, cited sociological studies
performed by Gunnar Myrdal as
a basis for its decision. Sociologists
assumed important roles in desegre-
gation cases, testifying, for example,
on the likelihood of "white flight."
Recently, journalism professors have
started to supplement their incomes,
not by practicing journalism but by
opining in court about proper First
Amendment practices. Individual
experts develop profitably predict-
able opinions-like Dr. James Grig-
son, a Texas psychiatrist who trav-
els around the country interviewing
convicted murderers and testifying
that they meet the mental prere-
quisites for execution.

The large sums of money many
experts receive (and the prospect of
repeat business if they please the
lawyers who hire them) is not sup-
posed to bias their testimony, of

DUNCE
OF THE MONTH

• To be visible is to be present:
to be absent is to be invisible. A
voice, a perfume, or something mi-
croscopic may be present and yet
invisible, not because of its where-
abouts but because of its nature ....

• It is thanks to the visible that
we recognize space as the precondi-
tion for physical existence. The vis-
ible brings the world to us. But at
the same time it reminds us cease-
lessly that it is a world in which we
risk to be lost. The visible, with its
space, also takes the world away
from us. Nothing is more two-faced.
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course. Nobody really believes this,
which is one reason you will almost
never find that one side in a trial
will accept an expert hired by the
other side. Lawyers feel more con-
fident with an expert they have
bought and rehearsed themselves.
Why take chances?

We would be disturbed if an or-
dinary citizen who was eyewitness
to a crime, say, were paid $100,000
for his testimony by one of the de-
fendants. This suggests one possible
solution to the excesses of the ex-
pert-witness game: forbid litigants
from paying experts any more than
the statutory fees ordinary witnesses
get. Tn federal court, that is $30 a
day, plus twenty cents a mile travel-
ing expenses. If experts were needed
who would not volunteer to testify
on those terms, or submit to sub-
poenas, they could' be authorized
and paid by the court rather than
the warring parties. At least this
system would make lawsuits a nui-
sance for experts, too-just as they
already are for jurors, witnesses,
and everyone else who isn't making
money off them.

Timothy Noah
Timothy Noah is on The editorial sTaff of
The New York Times Op-Ed page.

• The visible implies an eye. It
is the stuff of the relation between
seen and seer. Yet the seer, when
human, is conscious of what his eye
cannot and will never see because
at time and distance. The visible
both includes him (because he sees)
and excludes him (because he is not
omnipresent). The visible consists
for him of the seen, which, even
when it is threatening, confirms his
existence, and of the unseen, which
defies that existence. The desire to
have seen (the ocean, the desert,
the aurora borealis) has a deep on-
tological basis....

-critic John Berger,
"The Ambush of Absence," in the
Village Voice, December 14, 1982

(Further nominees accepted. Write:
DUNCE, OF THE MONTH, Harper's
Magazine, Two Park Avenue, New
York, N.Y. 10016.)
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